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 1.  TIME:  9:00   CASE#: MS18-0432 
CASE NAME: BOSCO CREDIT VS GROSSI 
HEARING ON DEMURRER TO UD RES FORECLOSURE COMPLAINT of BOSCO 
CREDIT LLC FILED BY SHAWNA FRASIER 
* TENTATIVE RULING: * 
 
 
Before the Court is a demurrer (the “Demurrer”) filed by Defendant Shawna Frasier (“Defendant” 
or “Frasier”). The Defendant is in pro per. The Demurrer relates to the unlawful detainer 
complaint filed by Plaintiff Bosco Credit LLC (“Plaintiff” or “Bosco”). Plaintiff purchased 21 Mt. 
Hamilton Court, Clayton, CA 94517 (the “Subject Property”) at a foreclosure sale. Plaintiff seeks 
recovery of possession from Defendant, the tenant of the former owner of the Subject Property. 

Defendant demurs pursuant to Code of Civil Procedure § 430.10(e) on the grounds that 
Defendant’s claim against her does not comply with the Protecting Tenants at Foreclosure Act 
of 2009 (“PTFA” or “the Act”). Specifically, she asserts that she is a “bona fide” tenant entitled to 
certain protections provided initially under the federal law, and now provided specifically under 
the unlawful detainer statute, in sections 1161b and 1161c.  For the following reasons, 
Defendant’s Demurrer is overruled.  

Legal Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” Holiday 
Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420. A complaint “is sufficient if it 
alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 
550 (“Doe”)), but the plaintiff must set forth the essential facts of his or her case “with 
reasonable precision and with particularity sufficient to acquaint [the] defendant with the nature, 
source and extent” of the plaintiff’s claim. Doheny Park Terrace Homeowners Assn., Inc. v. 
Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099. Legal conclusions are insufficient. Id. 
at 1098–1099; Doe at 551, fn. 5. The Court “assume[s] the truth of the allegations in the 
complaint, but do[es] not assume the truth of contentions, deductions, or conclusions of law.” 
California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 247. “The existence 
and scope of duty are legal questions for the court.” Merrill v. Navegar, Inc. (2001) 26 Cal.4th 
465, 477. 

Analysis 

The grounds for demurrer to a complaint are set forth in subdivisions (a) through (i) of Code of 
Civil Procedure section 430.10. Here, Defendant brought her Demurrer pursuant to subsection 
(e) on the grounds that “[t]he pleading does not state facts sufficient to constitute a cause of 
action.” CCP § 430.10. Defendant argues that Plaintiff has failed to state a cause of action for 
unlawful detainer because it has failed to comply with the requirements of PTFA. It is unclear 
how the Act could form the basis of a demurrer to the Complaint. The Act provides a defense to 
state law unlawful detainer actions, although it does not create a private right of action. Logan v. 
U.S. Bank National Association (9th Cir. 2013) 722 F.3d 1163, 1164. 

 As the Court noted in its ruling on Defendant Agostino E. Grossi’s demurrer to the Complaint, 
under California law, there is a common law rebuttable presumption that a foreclosure sale has 
been conducted regularly and fairly. Royal Thrift and Loan Co. v. County Escrow, Inc. (2004) 
123 Cal.App.4th 24, 32. In addition, California Civil Code § 2924 creates a statutory 
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presumption that arises “from the recital in the trustee’s deed that all statutory requirements for 
notice of default and sale have been satisfied. This presumption is prima facie evidence of 
compliance and conclusive evidence of compliance in favor of a bona fide purchaser or 
encumbrancer. Thus, once a deed reciting that all legal requirements have been satisfied has 
been transferred to a buyer at a foreclosure sale, the sale can be successfully attacked on the 
grounds of procedural irregularity only if the buyer is not a bona fide purchaser.” 6 Angels, Inc. 
v. Stuart-Wright Mortgage, Inc. (2001) 85 Cal.App.4th 1279, 1286; see also Cal. Civ. Code 
§ 2924(c) (“A recital in the deed executed pursuant to the power of sale of compliance with all 
requirements of law regarding the mailing of copies of notices or the publication of a copy of the 
notice of default or the personal delivery of the copy of the notice of default or the posting of 
copies of the notice of sale or the publication of a copy thereof shall constitute prima facie 
evidence of compliance therewith and conclusive evidence thereof in favor of bona fide 
purchasers and encumbrancers for value and without notice”). 

As a consequence, the Court found that the Plaintiff had alleged facts sufficient to state that it 
purchased the Property at a foreclosure sale and “duly perfected” its title. The Court also found 
that the Plaintiff sufficiently alleged that it complied with the notice requirements of Code of Civil 
Procedure §§ 1161 and 1161a. See Complaint at Exs. 2 and 3 (Notice to Quit and Proof of 
Service, respectively). The same is the case here: the Complaint sufficiently alleges facts to 
state a cause of action for unlawful detainer. 

Frasier’s claim that she is a bona fide tenant under section 1161b is a new factual matter that 
may be pleaded in her answer, but is not the basis for a demurrer. 

Frasier is to file her answer by June 10, 2019. 
 

  

  
 2.  TIME:  9:00   CASE#: MSC17-00684 
CASE NAME: CRAFT VS. WILLIAM LYON HOMES 
HEARING ON MOTION TO/FOR COMPEL ARBITRATION OR JUDICIAL 
REFERENCE FILED BY WILLIAM LYON HOMES, INC. 
* TENTATIVE RULING: * 
 
           Preliminarily, the Court is concerned with the repeated failure off plaintiffs to file and 
serve papers in timely fashion.  While one such incident is excusable, this has happened four 
separate times.   While the Court declines to strike the opposition, plaintiffs’ counsel are 
ordered to show cause why sanctions in the amount of $250 should not issue for failure to 
follow the relevant statutes for timely filing and service. The hearing on the order to show cause 
is set for June 18, 2019, 8:30 a.m.  Response to be filed by June 11, 2019. 
 

All requests for judicial notice are unopposed and granted.  

The motion of defendant William Lyon Homes to compel arbitration is granted as to the 

three remaining homes owned by original purchasers, whose covenant to arbitrate appears in 

purchase agreements with Lyon and which the opposition does not challenge. (Plaintiff Alfredo 

Leon Orea, the fourth original purchaser, has been dismissed.) 
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The motion is denied as to subsequent purchasers Ramon & Elise Davila.  The Davilas 

signed no purchase agreement with Lyon, so that cannot be the source of an agreement to 

arbitrate.  Rather, the putative source is the CC&Rs; Lyon argues that, since the CC&Rs, 

including the arbitration provision, are covenants running with the land, the arbitration provision 

binds subsequent purchasers. 

The initial premise – that arbitration provisions are enforceable as covenants running 

with the land binding successive purchasers – finds support in Pinnacle.  Even though “a 

covenant requiring arbitration of construction disputes does not fall within traditional notions of 

an equitable servitude, the Davis-Stirling Act … specifies that a declaration ‘may contain any 

other matters the original signatory of the declaration [the developer] or the owners consider 

appropriate.’” (Pinnacle Museum Tower Assn. v. Pinnacle Market Development (US), LLC 

(2012) 55 Cal.4th 223, 242, quoting former Civ. Code, § 1353, subd. (b), renumbered as Civ. 

Code § 4250, subd. (b).)  So the category of covenants running with the land through a 

declaration could be broader than traditional equitable servitudes and could include arbitration 

provisions. 

But the problem with enforcing the agreement here is that these CC&Rs are not subject 

to Davis-Stirling.  Though the document is recorded and labeled as a declaration of covenants, 

the project is not a common interest development in that it contains no common area.  (See 

Comm. to Save the Beverly Highlands Homes Ass'n v. Beverly Highlands Homes Ass'n (2001) 

92 Cal.App.4th 1247, 1271 [“…[I]n order for a planned development to fall within the act, there 

must be, at a minimum, appurtenant easement rights to a portion of the development … Beverly 

Highlands has no common area within the meaning of Civil Code section 1351, subdivision (b). 

Therefore, the Davis-Stirling Act does not apply to it.”].)  Thus, plaintiffs contend that these 

CC&Rs cannot form the basis of an arbitration agreement under Pinnacle.   

Lyon counters that even if the CC&Rs are not subject to the Davis-Stirling Act, they still 

run with the land and bind subsequent purchasers.  For example, in Kelly v. Tri-Cities 

Broad. (1983) 147 Cal.App.3d 666, 679, the Court of Appeal held that an arbitration provision 

attendant to a rental agreement ran with the land. “This rule is based upon privity of estate, not 

privity of contract. When the privity of estate no longer exists, those covenants running with the 

land, based upon that privity, are no longer enforceable.”  (Id.) 

But Pinnacle suggests that the rule is different in the specific context of CC&Rs and 

common interest developments.  Pinnacle enforced arbitration provisions for the benefit of a 

developer and against subsequent purchasers – even though such provisions were not 

traditional equitable servitudes – only because the Davis-Stirling Act permitted their inclusion.  

(Pinnacle, supra, 55 Cal.4th at 242; see Civ. Code § 4250, subd. (b), former Civ. Code § 1353, 

subd. (b) [“The declaration may contain any other matters the declarant or the members 

consider appropriate.”]; see also Civ. Code §1468 [covenant must “relate[] to the use, repair, 

maintenance or improvement of, or payment of taxes and assessments on, such land” in order 

to run with the land].)  Indeed, it is the Davis-Stirling Act which allows enforcement of CC&Rs as 

equitable servitudes in the first place.  (Civ. Code § 5975 [“The covenants and restrictions in the 

declaration shall be enforceable equitable servitudes, unless unreasonable, and shall inure to 
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the benefit of and bind all owners of separate interests in the development.”].)  If Davis-Stirling 

does not apply, then section 4250 cannot be the basis for enforcing the CC&R arbitration 

provisions, and section 5975 cannot be the basis for including arbitration provisions as equitable 

servitudes along with all other declaration provisions. This leaves only the Pinnacle court’s initial 

conclusion that arbitration provisions are not traditional equitable servitudes. (See Civ. Code § 

1468.) 

 Beverly Highlands, supra, 92 Cal.App.4th at 1270, does not compel a different result.  

That case involved CC&Rs providing that four particular lots would be maintained by the 

association and not built upon.  The court held that these were covenants running with the land 

even though the Davis-Stirling Act did not apply to the project.  But that case did not involve 

arbitration provisions whatsoever, and it significantly pre-dated the Pinnacle analysis, noting that 

arbitration provisions were not traditional equitable servitudes and were only enforceable under 

the provision of Davis-Stirling particularly allowing inclusion of “any other matters” the developer 

deems appropriate.  (Pinnacle, supra, 55 Cal.4th at 242.) 

Nor is this a question for the arbitrator.  Presuming there is an agreement to arbitrate, 

the parties can give the arbitrator power to determine what matters (including arbitrability) are 

arbitrable.  But a court – applying general principles of contract law – must determine whether 

the parties in fact agreed to arbitrate in the first place:  “When deciding whether the parties 

agreed to arbitrate a certain matter (including arbitrability), courts generally … should apply 

ordinary state-law principles that govern the formation of contracts.”  (First Options of Chicago, 

Inc. v. Kaplan (1995) 514 U.S. 938, 944; see also Henry Schein, Inc. v. Archer & White Sales, 

Inc. (2019) ___U.S.___, 139 S.Ct. 524, 527 [“Under the Act and this Court’s cases, the question 

of who decides arbitrability is itself a question of contract. The Act allows parties to agree by 

contract that an arbitrator, rather than a court, will resolve threshold arbitrability questions as 

well as underlying merits disputes.”].)   

Yet under California equitable servitude law upon which Lyon must rely, the Davilas 

have not agreed to arbitrate anything.  This arbitration provision cannot be the kind of covenant 

that runs with the land under the broad language of Davis-Stirling because Davis-Stirling does 

not apply.  (Pinnacle, supra, 55 Cal.4th at 242.) 

The Court recognizes that the result is somewhat unusual: a subsequent purchaser is 

not obligated to arbitrate while original purchasers are.  But that is a function of the contracts 

and the law.  The Davilas did not sign a contractual arbitration provision because they did not 

buy from Lyon.  And the fact that the project is not subject to Davis-Stirling prevents the 

arbitration provision in the CC&Rs from running with the land under that statutory scheme and 

Pinnacle. 
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 3.  TIME:  9:00   CASE#: MSC18-00606 
CASE NAME: FARIA VS. CARRIAGE FUNERAL HOM 
HEARING ON MOTION TO/FOR PRELIMINARY APPROVAL OF CLASS 
SETTLEMENT FILED BY CASSIE FARIA 
* TENTATIVE RULING: * 
 
          Since the previous ruling continuing the matter on May 9, 2019, the parties have 

submitted the Supplemental Declaration of Kyle Nordrehaug, in order to address the matters on 

which the Court requested further information.  The Court will not restate the matters set forth in 

the prior ruling, e.g., that the plaintiff incentive payments and attorney fees will be addressed in 

the motion for final approval. 

 The Nordrehaug declaration corrects the minor discrepancy in the amount of the PAGA 

penalty.  In addition, it provides an analysis of the basis for the award of damages and the 

amount of the PAGA penalty that is sufficient to establish that the awards are “fair, reasonable, 

and adequate,” under the Dunk standard. 

 The motion is granted. 

 

 


